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DETAILED ACTION 
Priority 

Acknowledgment is made of applicant's claim for foreign priority based on 
an application filed in Europe on 1/27/2003. It is noted, however, that applicant 
has not filed a certified copy of the 03075257.0 application as required by 35 
U.S.C. 119(b). 

Information Disclosure Statement 

The information disclosure statement filed 12/3/2003 has been 
considered. 

Oath/Declaration 

While the Office no longer checks dates on declarations, the examiner 
noticed that the declaration was signed on 12/1/2004, while the declaration was 
received in the Office on 2/5/2004. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 2-5 and 14 are rejected under 35 U.S.C. 112, second paragraph, 
as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

Claims 2-5 - the claims include only functional language as to how the 
needle is pivoted without claiming any structure to perform the recited function. 
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Regarding claim 14, the phrase "for example" renders the claim indefinite 
because it is unclear whether the limitation(s) following the phrase are part of the 
claimed invention. See MPEP § 2173.05(d). 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in 
the United States. 

Claims 1-8, 10-14, 16 and 17 rejected under 35 U.S.C. 102(b) as being 
anticipated by Good (5,342,283). 

Claims 1 and 7 - the examiner is taking the positioning means to be a six 
joint robot arm set forth in column 52 lines 44-57, needle drive means are 
included on the robot arm, the robot arm drives the needle, column 53 lines 50- 
54, a CT scanner provides a real time imaging means, the gun in figure 20 uses 
only a single needle, the drive motor assembly -130- includes servo motors - 
133- to remove the needle, and the robotic arm is arranged for repositioning a 
single needle. 

Claims 2-5 - the applicant has not set forth any structure to perform the 
recited function, therefore the examiner is taking the six joint robotic arm set forth 
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in Good to read on the claims because the robotic arm is capable of pivoting the 
needle around any desired point within the reach of the robotic arm. 

Claim 6 - the housing -126- and the stylet assembly -128- form a needle 
channel as shown in figure 20. 

Claims 8, 10 and 11 - the magazines -124a- and -124b- are considered 
afterloaders. Radioactive seeds are set forth as elements -121 

Claim 12 - the needle has an open distal end. 

Claim 13 - if the system is using high dose rate therapy a closed distal end 
needle/catheter would be used to prevent the seeds from entering the body, 
column 45, lines 49-68. 

Claim 14 - the material of the needle is not set forth however the examiner 
believes it would inherently be made from a non-ferromagnetic material to 
prevent interference with the imaging apparatus. 

Claims 16 and 17 - CT and MRI imaging is set forth throughout Good. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 
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Claim 15 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Good(5,342 ( 283) in view of Green et al (6,398,71 1). 

Good teaches an apparatus as claimed but does not set forth ultrasonic 
imaging. Green et al teaches a brachytherapy device using ultrasonic imaging 
with a pivotable template to treat the prostate. Further Green et al sets forth the 
CT, MRI and Ultrasonic imaging may be used interchangeably. It would have 
been obvious to one of ordinary skill in the medical arts at the time the invention 
was made to use the template and ultrasonic imaging as set forth in Green et al 
with the apparatus of Good to provide the advantages of being able to eliminate 
skeletal structure interference with implanting therapeutic seeds as taught by 
Green et al. 

Allowable Subject Matter 
Claim 9 is objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations 
of the base claim and any intervening claims. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. US Patents and Publications 6,241,670; ' 2003/0139642; 
2002/0120175; and 6,270,472 teach related brachytherapy apparatus. 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Samuel G. Gilbert whose telephone number 
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is 571-272-4725. The examiner can normally be reached on Monday-Friday 
6:30-4:00. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Charles Marmor II can be reached on 571-272-4730. The 
fax phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 

Samuel G. Gilbert 
Primary Examiner 
Art Unit 3735 
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